UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

-------------------------------------x

HARRY FARRELL, JOHN SUGRUE,

LUCIA GIACOMETTI, DANIEL McNAMARA

LISA VELLA and JOHN DUFFY,





Plaintiffs,


  -against-





Case No. 03 CV 4083









Mag. Judge Francis
EMANUEL HELLEN, individually and as

President of LOCAL 1-2, UTILITY 

WORKERS UNION of AMERICA; JERRY 

WATERS, individually and as Vice

President of LOCAL 1-2, UTILITY 

WORKERS UNION of AMERICA; ROBERT 

CONETTA, as Secretary-Treasurer of

LOCAL 1-2, UTILITY WORKERS UNION of

AMERICA; ROBERT O’BRIEN, individually

and as Chairman of the Executive 




Board of LOCAL 1-2, UTILITY WORKERS

UNION of AMERICA; RONALD DAVIS, 

individually and as General Counsel

of LOCAL 1-2, UTILITY WORKERS UNION

of AMERICA; and LOCAL 1-2,

UTILITY WORKERS UNION of AMERICA,





Defendants.

-------------------------------------x

MEMORANDUM OF LAW IN SUPPORT OF

PLAINTIFFS’ MOTION TO AMEND COMPLAINT








Sidney H. Kalban, Esq.








Attorney for Plaintiffs








360 West 31st Street









Suite 301








New York, New York 10001









212-868-6825









Fax 212 868-5869


This action was brought, inter alia, under Title I of the Labor Management Reporting and Disclosure Act (commonly known as the Landrum-Griffin Act), 29 U.S.C. §401 et seq., for violation of Plaintiffs’ rights under that statute, and for tortious interference with Plaintiffs’ contractual rights under the By-Laws of Defendant Local 1-2, Utility Workers Union of America (“Local 1-2" or “Union”).  The proposed First Amended Complaint would add Eighth and Ninth Causes of Action which arise out of events subsequent to the filing of the original Complaint but which also arise out of the efforts by Defendants to suppress democracy and dissent within Local 1-2.


The Eighth Cause of Action would address violations of the rights of Plaintiffs and other Union members, as established by the statute and By-Laws, which occurred in connection with the Union’s membership meeting held on or about September 25, 2003.  Among those allegations are that Defendant Hellen failed and refused (a) to permit proposed Plaintiff Duffy to state points of order, (b) to take any action on or otherwise recognize Mr. Duffy’s appeals from his rulings that Mr. Duffy’s points of order were “out of order,” (c) to call for or otherwise permit any discussion at the meeting concerning Hellen’s proposal for ratification of his appointments to various vacancies in Union offices, (d) to preserve order at the meeting, particularly when his supporters physically attacked members opposed to the ratification of his appointments, (e) to take any action on or otherwise recognize Mr. Duffy’s calls for division of the house, and (f) to permit all members to vote on the issue of ratification of his appointments.  These and other, related allegations are set forth in detail in Paragraphs 198-260 of the proposed First Amended Complaint submitted herewith.


The proposed Ninth Cause of Action would allege that Defendants reduced the duties of Plaintiff Lucia Giacometti and proposed Plaintiff John Duffy in retaliation for their exercising their rights protected under the Landrum-Griffin Act.  These allegations are set forth in Paragraphs 262-271 of the proposed First Amended Complaint submitted herewith.


These proposed Causes of Action arise out of Plaintiffs’ continuing struggle for democracy within Local 1-2 and Defendants’ continuing efforts to suppress dissent, as do the allegations and Causes of Action in the original Complaint.  Unfortunately, the proposed Amended Complaint indicates (at Paragraphs 249-251) Defendants’ supporters have turned to violence when Plaintiffs and other members tried, in vain, to have open discussions at a membership meeting concerning who should fill eleven vacancies in elected Union offices; and Defendant Hellen did nothing to try to stop the attacks despite his obligation under the Union’s By-Laws to preserve order at membership meetings.


Rule 15(a) of the Federal Rules of Civil Procedure permits a party to amend its pleading by leave of the court (or by the adverse party’s written consent).  Such leave “shall be freely given when justice so requires.”  This provision of the Rule “sets forth a policy in favor of granting leave to amend...” Cotter v. Helmer, 135 LRRM 2452 at 2454 (SDNY 1990), citing Jaser v. New York Property Insurance Underwriting Ass’n., 815 F.2d 240 at 243 (2d Cir. 1987).
  A motion to amend should only be denied for “good reason” such as that it would prejudice the opposing party, that it was brought in bad faith, that it would cause undue delay or that the amendment would be futile.  Cotter v. Helmer, supra.  It is respectfully submitted that none of these reasons exist with regard to this motion.  The amendments will not delay this action (see ¶8 of the Affirmation of Sidney H. Kalban submitted herewith).  They raise related matters which occurred after the filing of the original Complaint and thus are brought in good faith; and do not prejudice Defendants by being raised in this manner rather than in a separate action.  The amendments state valid causes of action and thus cannot be considered futile.


WHEREFORE, Plaintiffs respectfully pray that this Honorable Court grant their motion to amend the Complaint herein and to deem service of these papers, including the proposed First Amended Complaint, upon Defendants’ attorney, Harry D. Hersh, to be good and sufficient service of the First Amended Complaint; with Defendants having ten days, as provided in F.R.Civ.P. 15(a), from the granting of this motion to serve and file their Answer to the First Amended Complaint.

Dated: December 4, 2003


Respectfully submitted,


  New York, New York
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212-868-6825









Fax 212 868-5869
� Cotter v. Helmer is strikingly parallel to the current action, as it involved internal union charges brought by the highest ranking officer of Local 1-2 at the time - its Business Manager - against another officer - the Assistant Business Manager - because, it was alleged, of the latter’s opposition to the Business Manager’s leadership, thereby violating his rights under the Landrum-Griffin Act.





