UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

-------------------------------------x

HARRY FARRELL, JOHN SUGRUE,

LUCIA GIACOMETTI, DANIEL McNAMARA

LISA VELLA and JOHN DUFFY,





Plaintiffs,


  -against-





Case No. 03 CV 4083









Mag. Judge Francis
EMANUEL HELLEN, individually and as

President of LOCAL 1-2, UTILITY 

WORKERS UNION of AMERICA; JERRY 

WATERS, individually and as Vice

President of LOCAL 1-2, UTILITY 

WORKERS UNION of AMERICA; ROBERT 

CONETTA, as Secretary-Treasurer of

LOCAL 1-2, UTILITY WORKERS UNION of

AMERICA; ROBERT O’BRIEN, individually

and as Chairman of the Executive 




Board of LOCAL 1-2, UTILITY WORKERS

UNION of AMERICA; RONALD DAVIS, 

individually and as General Counsel

of LOCAL 1-2, UTILITY WORKERS UNION

of AMERICA; and LOCAL 1-2,

UTILITY WORKERS UNION of AMERICA,





Defendants.

-------------------------------------x

NOTICE OF MOTION TO AMEND COMPLAINT


PLEASE TAKE NOTICE that upon the Affirmation of Sidney H. Kalban, Esq., the accompanying Memorandum of Law and all prior pleadings and proceedings herein, Plaintiffs will move this Court at the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, Court Room 18D, New York, New York 10007, on December 31, 2003, or as soon thereafter as can be heard, for an Order, pursuant to Rule 15(a) of the Federal Rules of Civil Procedure for leave to amend the Complaint herein; and for such other and further relief as this Court deems just and proper.


PLEASE TAKE FURTHER NOTICE that, pursuant to Rule 6.1(b) of the Local Rules of this Court, any opposing Affidavits, Memoranda or other documents must be served no later than ten business days after the service of the moving papers.

Dated: December 4, 2003


Respectfully submitted,


  New York, New York








Sidney H. Kalban, Esq.  SK3034








360 West 31st Street









Suite 301








New York, New York 10001









212-868-6825









Fax 212 868-5869

TO:
Harry D. Hersh, Esq.


Attorney for Defendants


Davis & Hersh, LLP


200 Parkway Drive South


Hauppauge, NY 11788
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AFFIRMATION IN SUPPORT OF

MOTION TO AMEND COMPLAINT


I, SIDNEY H. KALBAN, an attorney duly admitted to practice before this Court and before the Courts of the State of New York, hereby declare under penalty of perjury under the laws of the United States of America, this 4th day of December 2003, as follows:


1.  I am the attorney for the Plaintiffs in the above-captioned action and submit this affirmation in support of Plaintiffs’ Motion to Amend the Complaint herein.


2.  This action was brought, inter alia, under Title I of the Labor Management Reporting and Disclosure Act (commonly known as the Landrum-Griffin Act), 29 U.S.C. §401 et seq., for violation of Plaintiffs’ rights under that statute, and for tortious interference with Plaintiffs’ contractual rights under the By-Laws of Defendant Local 1-2, Utility Workers Union of America (“Local 1-2" or “Union”).


3.  Plaintiffs allege that there have been further such violations of their Landrum-Griffin rights since the drafting of the original Complaint in late May 2003, including violations of their right to participate in the deliberations and voting at union membership meetings and their right to express their views at those membership meetings, as well as tortious interference of their contractual rights under the Union’s By-Laws.  They seek to amend the Complaint in order to add those allegations.  In addition, John Duffy, upon information and belief a member in good standing and a Business Agent of Local 1-2, seeks to join this action as a Plaintiff.  No additional Defendants are named in the proposed First Amended Complaint.


4.  The proposed Amended Complaint is attached hereto as Exhibit A.  The additional allegations are set forth in Paragraphs 197 through 271 (the Eighth and Ninth Causes of Action), with additional relief requested in Paragraph 272.  Also, the caption and opening paragraph of the Complaint have been amended to add Mr. Duffy as a Plaintiff; Paragraph 1 has been amended to refer to the statutory rights alleged in the proposed Eighth and Ninth Causes of Action to have been violated subsequent to the filing of the original Complaint; Paragraph 3 has been amended to add a reference to Mr. Duffy; Paragraph 4 has been amended to up-date the status of Defendant Jerry Waters; Paragraph 130 has been amended to alter the reference to Mr. Duffy; and Paragraphs 140 through 142 have been up-dated.


5.  The proposed Eighth Cause of Action arises out of the Union’s membership meeting held on or about September 25, 2003, and alleges violations of the rights of Plaintiffs and other Union members under the Local 1-2 By-Laws and the Landrum-Griffin Act, including the alleged failure and refusal of Defendant Hellen (a) to permit proposed Plaintiff Duffy to state points of order, (b) to take any action on or otherwise recognize Mr. Duffy’s appeals from his rulings that Mr. Duffy’s points of order were “out of order,” (c) to call for or otherwise permit any discussion at the meeting concerning his proposal for ratification of his appointments to various vacancies in Union offices, (d) to preserve order at the meeting, (e) to take any action on or otherwise recognize Mr. Duffy’s calls for division of the house, and (f) to permit all members to vote on the issue of ratification of his appointments.  These and other, related allegations are set forth in detail in Paragraphs 198-260 of the proposed First Amended Complaint attached hereto.


6.  The proposed Ninth Cause of Action alleges that Defendants reduced the duties of Plaintiff Lucia Giacometti and proposed Plaintiff John Duffy in retaliation for their exercising their rights protected under the Landrum-Griffin Act.  These allegations are set forth in Paragraphs 262-271 of the proposed First Amended Complaint attached hereto.


7.  It is the position of Plaintiffs that the matters raised in the proposed Eighth and Ninth Causes of Action are continuations of the Defendants’ efforts, raised in the original Complaint, to stifle democracy within the Union and otherwise violate the rights of the Local 1-2 members established by federal statute and the Union’s By-Laws.


8.  Upon information and belief, the amendment of the Complaint as proposed herein will not have any adverse effect on discovery in this action or otherwise delay this proceeding.  The individuals involved in the proposed amendments have not yet been deposed.


WHEREFORE, Plaintiffs respectfully pray that this Honorable Court grant their motion to amend the Complaint herein and to deem service of these papers, including the proposed First Amended Complaint, upon Defendants’ attorney, Harry D. Hersh, to be good and sufficient service of the First Amended Complaint; with Defendants having ten days, as provided in F.R.Civ.P. 15(a), from the granting of this motion to serve and file their Answer to the First Amended Complaint.

Dated: December 4, 2003


  New York, New York








Sidney H. Kalban
